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Rules of Evidence 

Side-by-Side Comparison with Proposed Revisions to Arizona Rules of Evidence
1
  

 

Arizona Rules of Evidence Federal Rules of Evidence 

 

Rule 103. Rulings on Evidence 

 

(a) Effect of erroneous ruling. Error may not 

be predicated upon a ruling which admits or 

excludes evidence unless a substantial right of 

the party is affected, and 

(1) Objection. In case the ruling is one 

admitting evidence, a timely objection or 

motion to strike appears of record, stating the 

specific ground of objection, if the specific 

ground was not apparent from the context; or 

 

(2) Offer of proof. In case the ruling is one 

excluding evidence, the substance of the 

evidence was made known to the court by offer 

or was apparent from the context within which 

questions were asked. 

Once the court makes a definitive ruling on the 

record admitting or excluding evidence, either 

at or before trial, a party need not renew an 

objection or offer of proof to preserve a claim 

of error for appeal. 

(b) Record of offer and ruling. The court may 

add any other or further statement which shows 

the character of the evidence, the form in 

which it was offered, the objection made, and 

the ruling thereon. It may direct the making of 

an offer in question and answer form. 

 

(c) Hearing of jury. In jury cases, proceedings 

shall be conducted, to the extent practicable, so 

as to prevent inadmissible evidence from being 

suggested to the jury by any means, such as 

making statements or offers of proof or asking 

questions in the hearing of the jury. 

 

 

Rule 103. Rulings on Evidence 

(a) Effect of erroneous ruling.  

Error may not be predicated upon a ruling 

which admits or excludes evidence unless a 

substantial right of the party is affected, and 

(1) Objection. - In case the ruling is one 

admitting evidence, a timely objection or 

motion to strike appears of record, stating the 

specific ground of objection, if the specific 

ground was not apparent from the context; or 

(2) Offer of proof. - In case the ruling is one 

excluding evidence, the substance of the 

evidence was made known to the court by offer 

or was apparent from the context within which 

questions were asked. 

Once the court makes a definitive ruling on the 

record admitting or excluding evidence, either 

at or before trial, a party need not renew an 

objection or offer of proof to preserve a claim 

of error for appeal. 

(b) Record of offer and ruling 

The court may add any other or further 

statement which shows the character of the 

evidence, the form in which it was offered, the 

objection made, and the ruling thereon. It may 

direct the making of an offer in question and 

answer form. 

(c) Hearing of jury 

In jury cases, proceedings shall be conducted, 

to the extent practicable, so as to prevent 

                                                 
1
 Changes or additions in rule text are indicated by underscoring and deletions from text are indicated by 

strikeouts. 
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(d) Fundamental error. Nothing in this rule 

precludes taking notice of errors affecting 

fundamental rights although they were not 

brought to the attention of the court. 

 

 

 

 

 

 

 

 

 

 

 

Rule 104. Preliminary Questions 

 

(a) Questions of admissibility generally. 
Preliminary questions concerning the 

qualification of a person to be a witness, the 

existence of a privilege, or the admissibility of 

evidence shall be determined by the court, 

subject to the provisions of subdivision (b). In 

making its determination it is not bound by the 

rules of evidence except those with respect to 

privileges. 

 

(b) Relevancy that depends conditioned on a 

fact. When the relevancy of evidence depends 

upon the fulfillment of a condition of fact, the 

court shall admit it upon, or may admit it 

subject to, the introduction of evidence 

sufficient to support a finding of the fulfillment 

of the condition.  When the relevance of 

evidence depends on whether a fact exists, 

proof must be introduced sufficient to support 

a finding that the fact does exist.  The court 

may admit the proposed evidence on the 

condition that the proof be introduced later. 

 

(c) Hearing of jury. Hearings on the 

admissibility of confessions shall in all cases 

be conducted out of the hearing of the jury. 

Hearings on other preliminary matters shall be 

so conducted when the interests of justice 

require, or when an accused is a witness and so 

inadmissible evidence from being suggested to 

the jury by any means, such as making 

statements or offers of proof or asking 

questions in the hearing of the jury. 

(d) Plain error 

Nothing in this rule precludes taking notice of 

plain errors affecting substantial rights 

although they were not brought to the attention 

of the court. 

  

Rule 104. Preliminary Questions 

(a) Questions of admissibility generally. 

Preliminary questions concerning the 

qualification of a person to be a witness, the 

existence of a privilege, or the admissibility of 

evidence shall be determined by the court, 

subject to the provisions of subdivision (b). In 

making its determination it is not bound by the 

rules of evidence except those with respect to 

privileges. 

(b) Relevancy conditioned on fact. 

When the relevancy of evidence depends upon 

the fulfillment of a condition of fact, the court 

shall admit it upon, or subject to, the 

introduction of evidence sufficient to support a 

finding of the fulfillment of the condition. 

(c) Hearing of jury. 

Hearings on the admissibility of confessions 

shall in all cases be conducted out of the 

hearing of the jury. Hearings on other 

preliminary matters shall be so conducted 

when the interests of justice require, or when 

an accused is a witness and so requests. 

(d) Testimony by accused. 
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requests. 

 

(d) Testimony by accused. The accused does 

not, by testifying upon a preliminary matter, 

become subject to cross-examination as to 

other issues in the case. 

 

(e) Weight and credibility. This rule does not 

limit the right of a party to introduce before the 

jury evidence relevant to weight or credibility. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The accused does not, by testifying upon a 

preliminary matter, become subject to cross-

examination as to other issues in the case. 

(e) Weight and credibility. 

This rule does not limit the right of a party to 

introduce before the jury evidence relevant to 

weight or credibility. 
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Rule 201. Judicial Notice of Adjudicative 

Facts 

 

(a) Scope of rule. This rule governs only 

judicial notice of adjudicative facts. 

 

(b) Kinds of facts. A judicially noticed fact 

must be one not subject to reasonable dispute 

in that it is either (1) generally known within 

the territorial jurisdiction of the trial court or 

(2) capable of accurate and ready 

determination by resort to sources whose 

accuracy cannot reasonably be questioned. 

 

(c) When discretionary. A court may take 

judicial notice, whether requested or not. 

 

(d) When mandatory. A court shall take 

judicial notice if requested by a party and 

supplied with the necessary information. 

 

(e) Opportunity to be heard. A party is 

entitled upon timely request to an opportunity 

to be heard as to the propriety of taking judicial 

notice and the tenor of the matter noticed. In 

the absence of prior notification, the request 

may be made after judicial notice has been 

taken. 

 

(f) Time of taking notice. Judicial notice may 

be taken at any stage of the proceeding. 

 

(g) Instructing jury. The court shall instruct 

the jury to accept as conclusive any fact 

judicially noticed.  In a civil action or 

proceeding, the court shall instruct the jury to 

accept as conclusive any fact judicially 

noticed. In a criminal case, the court shall 

instruct the jury that it may, but is not required 

to, accept as conclusive any fact judicially 

noticed. 

 

 

Rule 201. Judicial Notice of Adjudicative 

Facts 

(a) Scope of rule. 

This rule governs only judicial notice of 

adjudicative facts. 

(b) Kinds of facts. 

A judicially noticed fact must be one not 

subject to reasonable dispute in that it is either 

(1) generally known within the territorial 

jurisdiction of the trial court or (2) capable of 

accurate and ready determination by resort to 

sources whose accuracy cannot reasonably be 

questioned. 

(c) When discretionary. 

A court may take judicial notice, whether 

requested or not. 

(d) When mandatory. 

A court shall take judicial notice if requested 

by a party and supplied with the necessary 

information. 

(e) Opportunity to be heard. 

A party is entitled upon timely request to an 

opportunity to be heard as to the propriety of 

taking judicial notice and the tenor of the 

matter noticed. In the absence of prior 

notification, the request may be made after 

judicial notice has been taken. 

(f) Time of taking notice. 

Judicial notice may be taken at any stage of the 

proceeding. 

(g) Instructing jury. 
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In a civil action or proceeding, the court shall 

instruct the jury to accept as conclusive any 

fact judicially noticed. In a criminal case, the 

court shall instruct the jury that it may, but is 

not required to, accept as conclusive any fact 

judicially noticed. 
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Rule 301. Presumptions in General in Civil 

Actions and Proceedings 
 

<Federal Rule not adopted.> 

In all civil actions and proceedings not 

otherwise provided for by statute or by these 

rules, a presumption imposes on the party 

against whom it is directed the burden of going 

forward with evidence to rebut or meet the 

presumption, but does not shift to such party 

the burden of proof in the sense of the risk of 

nonpersuasion, which remains throughout the 

trial upon the party on whom it was originally 

cast. 

 

 

Rule 302. Applicability of State Law in Civil 

Actions and Proceedings 
 

Federal Rules of Evidence, Rule 302, was has 

not been adopted because of the non-adoption 

of Rule 301 it is inapplicable to state court 

proceedings. 

 

 

Comment to Original 1977 Rule 

     Federal Rules of Evidence, Rule 302, was 

not adopted because of the non-adoption of 

Rule 301. No other purpose was intended. 

 

 

 

 

 

 

 

 

 

 

 

Rule 301. Presumptions in General Civil 

Actions and Proceedings 

In all civil actions and proceedings not 

otherwise provided for by Act of Congress or 

by these rules, a presumption imposes on the 

party against whom it is directed the burden of 

going forward with evidence to rebut or meet 

the presumption, but does not shift to such 

party the burden of proof in the sense of the 

risk of nonpersuasion, which remains 

throughout the trial upon the party on whom it 

was originally cast. 

 

 

Rule 302. Applicability of State Law in Civil 

Actions and Proceedings 

In civil actions and proceedings, the 

effect of a presumption respecting a fact 

which is an element of a claim or 

defense as to which State law supplies 

the rule of decision is determined in 

accordance with State law. 

 

 

 

 

 

 

 

 

 

http://creditcard.westlaw.com/find/default.wl?DB=1000607&DocName=USFRER302&FindType=L&AP=&fn=_top&rs=WEBL10.08&pbc=4BF3FCBE&ifm=NotSet&vr=2.0&spa=AZR-1000
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Rule 407. Subsequent Remedial Measures 
 

When, after an event, measures are taken, 

which if taken previously, would have made 

the event less likely to occur, evidence of the 

subsequent measures is not admissible to prove 

negligence or culpable conduct in connection 

with the event. This rule does not require the 

exclusion of evidence of subsequent measures 

when offered for another purpose, such as 

proving ownership, control, or feasibility of 

precautionary measures, if controverted, or 

impeachment. 

 

When, after an injury or harm allegedly caused 

by an event, measures are taken that, if taken 

previously, would have made the injury or 

harm less likely to occur, evidence of the 

subsequent measures is not admissible to prove 

negligence, culpable conduct, a defect in a 

product, a defect in a product's design, or a 

need for a warning or instruction.  This rule 

does not require the exclusion of evidence of 

subsequent measures when offered for another 

purpose, such as proving ownership, control, or 

feasibility of precautionary measures, if 

controverted, or impeachment.  

 

Rule 410.  Offer to Plead Guilty; Nolo 

Contendere; Withdrawn Plea of Guilty 

 

Except as otherwise provided by applicable 

Act of Congress, Arizona statute, or the 

Arizona Rules of Criminal Procedure, evidence 

of a plea of guilty, later withdrawn, or a plea of 

nolo contendere or no contest, or an offer to 

plead guilty, nolo contendere or no contest to 

the crime charged or any other crime, or of 

statements made in connection with any of the 

foregoing pleas or offers is not admissible 

against the person who made the plea or offer 

in any civil or criminal action or administrative 

proceeding. 

Rule 407. Subsequent Remedial 

Measures 

When, after an injury or harm allegedly caused 

by an event, measures are taken that, if taken 

previously, would have made the injury or 

harm less likely to occur, evidence of the 

subsequent measures is not admissible to prove 

negligence, culpable conduct, a defect in a 

product, a defect in a product's design, or a 

need for a warning or instruction.  This rule 

does not require the exclusion of evidence of 

subsequent measures when offered for another 

purpose, such as proving ownership, control, or 

feasibility of precautionary measures, if 

controverted, or impeachment.  

 

 

 

 

 

 

 

 

Rule 410.  Inadmissibility of Pleas, Plea 

Discussions, and Related Statements 

 

Except as otherwise provided in this rule, 

evidence of the following is not, in any civil or 

criminal proceeding, admissible against the 

defendant who made the plea or was a 

participant in the plea discussions: 

 

(1) a plea of guilty which was later withdrawn;  

 

(2) a plea of nolo contendere;  

 

(3) any statement made in the course of any 

proceedings under Rule 11 of the Federal 

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&fn=_top&sv=Split&docname=USFRCRPR11&tc=-1&pbc=BA7212A5&ordoc=2150459&findtype=L&db=1000598&vr=2.0&rp=%2ffind%2fdefault.wl&mt=4
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Except as otherwise provided in this rule, an 

applicable statute or the Arizona Rules of 

Criminal Procedure, evidence of the following 

is not, in any civil, criminal or administrative 

proceeding, admissible against the defendant 

who made the plea or was a participant in the 

plea discussions: 

 

(1) a plea of guilty which was later withdrawn;  

 

(2) a plea of nolo contendere;  

 

(3) any statement made in the course of any 

proceedings under Rule 17.4 of the Arizona 

Rules of Criminal Procedure or comparable 

federal procedure regarding either of the 

foregoing pleas; or  

 

(4) any statement made in the course of plea 

discussions with an attorney for the 

prosecuting authority which do not result in a 

plea of guilty or which result in a plea of guilty 

later withdrawn.  

 

However, such a statement is admissible (i) in 

any proceeding wherein another statement 

made in the course of the same plea or plea 

discussions has been introduced and the 

statement ought in fairness be considered 

contemporaneously with it, or (ii) in a criminal 

proceeding for perjury or false statement if the 

statement was made by the defendant under 

oath, on the record and in the presence of 

counsel. 

 

 

Ariz. R. Cr. P. 17.4(f) 

 

Disclosure and Confidentiality. When a plea 

agreement or any term thereof is accepted, the 

agreement or such term shall become part of 

the record. However, if no agreement is 

reached, or if the agreement is revoked, 

rejected by the court, or withdrawn or if the 

judgment is later vacated or reversed, neither 

Rules of Criminal Procedure or comparable 

state procedure regarding either of the 

foregoing pleas; or  

 

(4) any statement made in the course of plea 

discussions with an attorney for the 

prosecuting authority which do not result in a 

plea of guilty or which result in a plea of guilty 

later withdrawn.  

 

However, such a statement is admissible (i) in 

any proceeding wherein another statement 

made in the course of the same plea or plea 

discussions has been introduced and the 

statement ought in fairness be considered 

contemporaneously with it, or (ii) in a criminal 

proceeding for perjury or false statement if the 

statement was made by the defendant under 

oath, on the record and in the presence of 

counsel. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Fed. R. Cr. P. 11(f) 

 

Admissibility or Inadmissibility of a Plea, 

Plea Discussions, and Related Statements. 
The admissibility or inadmissibility of a plea, a 

plea discussion, and any related statement is 

governed by Federal Rule of Evidence 410. 

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&fn=_top&sv=Split&docname=USFRER410&tc=-1&pbc=B6F35237&ordoc=1863701&findtype=L&db=1000607&vr=2.0&rp=%2ffind%2fdefault.wl&mt=4
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the plea discussion nor any resulting 

agreement, plea or judgment, nor statements 

made at a hearing on the plea, shall be 

admissible against the defendant in any 

criminal or civil action or administrative 

proceeding. 

 

Admissibility or Inadmissibility of a Plea, 

Plea Discussions, and Related Statements. 
The admissibility or inadmissibility of a plea, a 

plea discussion, and any related statement is 

governed by Arizona Rule of Evidence 410. 

 

Rule 412. Sex Offense Cases; Relevance of 

Alleged Victim's Past Sexual Behavior or 

Alleged Sexual Predisposition 

Federal Rule of Evidence 412 has not been 

adopted.  See A.R.S. § 13-1421 (Evidence 

relating to victim’s chastity; pretrial hearing). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Rule 412. Sex Offense Cases; Relevance of 

Alleged Victim's Past Sexual Behavior or 

Alleged Sexual Predisposition 

(a) Evidence generally inadmissible. 

The following evidence is not admissible in 

any civil or criminal proceeding involving 

alleged sexual misconduct except as provided 

in subdivisions (b) and (c): 

(1) Evidence offered to prove that any alleged 

victim engaged in other sexual behavior. 

(2) Evidence offered to prove any alleged 

victim's sexual predisposition. 

(b) Exceptions. 

(1) In a criminal case, the following evidence 

is admissible, if otherwise admissible under 

these rules: 

(A) evidence of specific instances of sexual 

behavior by the alleged victim offered to prove 

that a person other than the accused was the 

source of semen, injury, or other physical 

evidence; 

(B) evidence of specific instances of sexual 

behavior by the alleged victim with respect to 
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the person accused of the sexual misconduct 

offered by the accused to prove consent or by 

the prosecution; and 

(C) evidence the exclusion of which would 

violate the constitutional rights of the 

defendant. 

(2) In a civil case, evidence offered to prove 

the sexual behavior or sexual predisposition of 

any alleged victim is admissible if it is 

otherwise admissible under these rules and its 

probative value substantially outweighs the 

danger of harm to any victim and of unfair 

prejudice to any party.  Evidence of an alleged 

victim's reputation is admissible only if it has 

been placed in controversy by the alleged 

victim. 

(c) Procedure to determine admissibility. 

(1) A party intending to offer evidence under 

subdivision (b) must -- 

(A) file a written motion at least 14 days before 

trial specifically describing the evidence and 

stating the purpose for which it is offered 

unless the court, for good cause requires a 

different time for filing or permits filing during 

trial; and 

(B) serve the motion on all parties and notify 

the alleged victim or, when appropriate, the 

alleged victim's guardian or representative. 

(2) Before admitting evidence under this rule 

the court must conduct a hearing in camera and 

afford the victim and parties a right to attend 

and be heard.  The motion, related papers, and 

the record of the hearing must be sealed and 

remain under seal unless the court orders 

otherwise. 
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Rule 413. Evidence of Similar Crimes in 

Sexual Assault Cases 

 

Federal Rule of Evidence 413 has not been 

adopted.  See Arizona Rule of Evidence 404(c).             

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Rule 413. Evidence of Similar Crimes in 

Sexual Assault Cases 

(a) In a criminal case in which the defendant is 

accused of an offense of sexual assault, 

evidence of the defendant's commission of 

another offense or offenses of sexual assault is 

admissible, and may be considered for its 

bearing on any matter to which it is relevant. 

(b) In a case in which the Government intends 

to offer evidence under this rule, the attorney 

for the Government shall disclose the evidence 

to the defendant, including statements of 

witnesses or a summary of the substance of 

any testimony that is expected to be offered, at 

least fifteen days before the scheduled date of 

trial or at such later time as the court may 

allow for good cause. 

(c) This rule shall not be construed to limit the 

admission or consideration of evidence under 

any other rule. 

(d) For purposes of this rule and Rule 415, 

"offense of sexual assault" means a crime 

under Federal law or the law of a State (as 

defined in section 513 of title 18, United States 

Code) that involved--  

(1) any conduct proscribed by chapter 109A of 

title 18, United States Code; 

(2) contact, without consent, between any part 

of the defendant's body or an object and the 

genitals or anus of another person; 

(3) contact, without consent, between the 

genitals or anus of the defendant and any part 

of another person's body; 

(4) deriving sexual pleasure or gratification 

from the infliction of death, bodily injury, or 

physical pain on another person; or 

(5) an attempt or conspiracy to engage in 

http://www.law.cornell.edu/rules/fre/Rule415.htm
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Rule 414. Evidence of Similar Crimes in 

Child Molestation Cases 

Federal Rule of Evidence 414 has not been 

adopted.  See Arizona Rule of Evidence 404(c). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

conduct described in paragraphs (1)-(4). 

 

Rule 414. Evidence of Similar Crimes in 

Child Molestation Cases 

(a)  In a criminal case in which the defendant  

is accused of an offense of child molestation, 

evidence of the defendant's commission of 

another offense or offenses of child 

molestation is admissible, and may be 

considered for its bearing on any matter to 

which it is relevant. 

(b) In a case in which the Government intends 

to offer evidence under this rule, the attorney 

for the Government shall disclose the evidence 

to the defendant, including statements of 

witnesses or a summary of the substance of 

any testimony that is expected to be offered, at 

least fifteen days before the scheduled date of 

trial or at such later time as the court may 

allow for good cause. 

(c) This rule shall not be construed to limit the 

admission or consideration of evidence under 

any other rule. 

(d) For purposes of this rule and Rule 415, 

"child" means a person below the age of 

fourteen, and "offense of child molestation" 

means a crime under Federal law or the law of 

a State (as defined in section 513 of title 18, 

United States Code) that involved--  

(1) any conduct proscribed by chapter 109A of 

title 18, United States Code, that was 

committed in relation to a child; 

(2) any conduct proscribed by chapter 110 of 

title 18, United States Code; 

(3) contact between any part of the defendant's 

body or an object and the genitals or anus of a 

http://www.law.cornell.edu/rules/fre/Rule415.htm
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Rule 415. Evidence of Similar Acts in Civil 

Cases Concerning Sexual Assault or Child 

Molestation 

Federal Rule of Evidence 415 has  not been 

adopted.  See Arizona Rule of Evidence 404(c). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

child; 

(4) contact between the genitals or anus of the 

defendant and any part of the body of a child; 

(5) deriving sexual pleasure or gratification 

from the infliction of death, bodily injury, or 

physical pain on a child; or 

(6) an attempt or conspiracy to engage in 

conduct described in paragraphs (1)-(5). 

 

Rule 415. Evidence of Similar Acts in Civil 

Cases Concerning Sexual Assault or Child 

Molestation 

(a) In a civil case in which a claim for damages 

or other relief is predicated on a party's alleged 

commission of conduct constituting an offense 

of sexual assault or child molestation, evidence 

of that party's commission of another offense 

or offenses of sexual assault or child 

molestation is admissible and may be 

considered as provided in Rule 413 and Rule 

414 of these rules. 

(b) A party who intends to offer evidence 

under this Rule shall disclose the evidence to 

the party against whom it will be offered, 

including statements of witnesses or a 

summary of the substance of any testimony 

that is expected to be offered, at least fifteen 

days before the scheduled date of trial or at 

such later time as the court may allow for good 

cause. 

(c) This rule shall not be construed to limit the 

admission or consideration of evidence under 

any other rule. 

 

 

http://www.law.cornell.edu/rules/fre/Rule413.htm
http://www.law.cornell.edu/rules/fre/Rule414.htm
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Rule 606. Competency of Juror as Witness 
 

(a) At the trial. A member of the jury may not 

testify as a witness before that jury in the trial 

of the case in which the juror is sitting. If the 

juror is called so to testify, the opposing party 

shall be afforded an opportunity to object out 

of the presence of the jury. 

 

 

(b) Inquiry into validity of verdict in civil 

action. Upon an inquiry into the validity of a 

verdict in a civil action, a juror may not testify 

as to any matter or statement occurring during 

the course of the jury's deliberations or to the 

effect of anything upon that or any other juror's 

mind or emotions as influencing the juror to 

assent to or dissent from the verdict, or 

concerning the juror's mental processes in 

connection therewith,. except that  But a juror 

may testify on the question  about (1) whether 

extraneous prejudicial information was 

improperly brought to the jury's attention, (2) 

or whether any outside influence was 

improperly brought to bear upon any juror, or 

(3) whether there was a mistake in entering the 

verdict onto the verdict form. Nor may a juror's 

affidavit or evidence of any statement by the 

juror, concerning a matter about which the 

juror would be precluded from testifying, be 

received for these purposes.  A juror’s affidavit 

or evidence of any statement by the juror may 

not be received on a matter about which the 

juror would be precluded from testifying. 

 

 

Rule 608. Evidence of Character and 

Conduct of Witness 
 

(a) Opinion and reputation evidence of 

character. The credibility of a witness may be 

attacked or supported by evidence in the form 

of opinion or reputation, but subject to these 

limitations: (1) the evidence may refer only to 

character for truthfulness or untruthfulness, and 

(2) evidence of truthful character is admissible 

Rule 606. Competency of Juror as Witness 

(a) At the trial. 

A member of the jury may not testify as a 

witness before that jury in the trial of the case 

in which the juror is sitting. If the juror is 

called so to testify, the opposing party shall be 

afforded an opportunity to object out of the 

presence of the jury. 

(b) Inquiry into validity of verdict or 

indictment. 

Upon an inquiry into the validity of a verdict or 

indictment, a juror may not testify as to any 

matter or statement occurring during the course 

of the jury's deliberations or to the effect of 

anything upon that or any other juror's mind or 

emotions as influencing the juror to assent to 

or dissent from the verdict or indictment or 

concerning the juror's mental processes in 

connection therewith. But a juror may testify 

about (1) whether extraneous prejudicial 

information was improperly brought to the 

jury's attention, (2) whether any outside 

influence was improperly brought to bear upon 

any juror, or (3) whether there was a mistake in 

entering the verdict onto the verdict form. A 

juror's affidavit or evidence of any statement 

by the juror may not be received on a matter 

about which the juror would be precluded from 

testifying. 

 

Rule 608. Evidence of Character and 

Conduct of Witness 

(a) Opinion and reputation evidence of 

character. 

The credibility of a witness may be attacked or 

supported by evidence in the form of opinion 

or reputation, but subject to these limitations: 

(1) the evidence may refer only to character for 



Current as of October 15, 2010 

 

only after the character of the witness for 

truthfulness has been attacked by opinion or 

reputation evidence or otherwise. 

 

(b) Specific instances of conduct. Specific 

instances of the conduct of a witness, for the 

purpose of attacking or supporting the witness' 

credibility character for truthfulness, other than 

conviction of crime as provided in Rule 609, 

may not be proved by extrinsic evidence. They 

may, however, in the discretion of the court, if 

probative of truthfulness or untruthfulness, be 

inquired into on cross- examination of the 

witness (1) concerning the witness' character 

for truthfulness or untruthfulness, or (2) 

concerning the character for truthfulness or 

untruthfulness of another witness as to which 

character the witness being cross-examined has 

testified. 

 

The giving of testimony, whether by an 

accused or by any other witness, does not 

operate as a waiver of the accused's or the 

witness' privilege against self-incrimination 

when examined with respect to matters which 

relate only to credibility character for 

truthfulness. 

 

Amended Oct. 19, 1988, effective Nov. 1, 

1988. 

 

COMMENT TO ORIGINAL 1977 RULE 

     State v. Superior Court, 113 Ariz. 22, 545 

P.2d 946 (1976) is consistent with and 

interpretative of Rule 608(b). 

 

 

Rule 609. Impeachment by Evidence of 

Conviction of Crime 
 

(a) General rule. For the purpose of attacking 

the credibility character for truthfulness of a 

witness, evidence that the witness has been 

convicted of a crime shall be admitted if 

elicited from the witness or established by 

public record, if the court determines that the 

truthfulness or untruthfulness, and (2) evidence 

of truthful character is admissible only after the 

character of the witness for truthfulness has 

been attacked by opinion or reputation 

evidence or otherwise. 

(b) Specific instances of conduct. 

Specific instances of the conduct of a witness, 

for the purpose of attacking or supporting the 

witness' character for truthfulness, other than 

conviction of crime as provided in rule 609, 

may not be proved by extrinsic evidence. They 

may, however, in the discretion of the court, if 

probative of truthfulness or untruthfulness, be 

inquired into on cross-examination of the 

witness (1) concerning the witness' character 

for truthfulness or untruthfulness, or (2) 

concerning the character for truthfulness or 

untruthfulness of another witness as to which 

character the witness being cross-examined has 

testified. 

The giving of testimony, whether by an 

accused or by any other witness, does not 

operate as a waiver of the accused's or the 

witness' privilege against self-incrimination 

when examined with respect to matters that 

relate only to character for truthfulness. 

 

 

 

 

Rule 609. Impeachment by Evidence of 

Conviction of Crime 

(a) General rule. 

For the purpose of attacking the character for 

truthfulness of a witness, 

http://creditcard.westlaw.com/find/default.wl?DB=1003574&DocName=AZSTREVR609&FindType=L&AP=&fn=_top&rs=WEBL10.03&pbc=4BF3FCBE&ifm=NotSet&vr=2.0&spa=AZR-1000
http://creditcard.westlaw.com/find/default.wl?DB=0000661&SerialNum=1976112826&FindType=Y&AP=&fn=_top&rs=WEBL10.05&pbc=4BF3FCBE&ifm=NotSet&vr=2.0&spa=AZR-1000
http://creditcard.westlaw.com/find/default.wl?DB=0000661&SerialNum=1976112826&FindType=Y&AP=&fn=_top&rs=WEBL10.05&pbc=4BF3FCBE&ifm=NotSet&vr=2.0&spa=AZR-1000
http://www.law.cornell.edu/rules/fre/Rule609.htm
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probative value of admitting this evidence 

outweighs its prejudicial effect, and if the 

crime (1) was punishable by death or 

imprisonment in excess of one year under the 

law under which the witness was convicted or 

(2) involved dishonesty or false statement, 

regardless of the punishment, if it readily can 

be determined that establishing the elements of 

the crime required proof or admission of an act 

of dishonesty or false statement by the 

witness.. 

 

(b) Time limit. Evidence of a conviction under 

this rule is not admissible if a period of more 

than ten years has elapsed since the date of the 

conviction or of the release of the witness from 

the confinement imposed for that conviction, 

whichever is the later date, unless the court 

determines, in the interests of justice, that the 

probative value of the conviction supported by 

specific facts and circumstances substantially 

outweighs its prejudicial effect. However, 

evidence of a conviction more than ten years 

old as calculated herein, is not admissible 

unless the proponent gives to the adverse party 

sufficient advance written notice of intent to 

use such evidence to provide the adverse party 

with a fair opportunity to contest the use of 

such evidence. 

 

(c) Effect of pardon, annulment, or 

certificate of rehabilitation. Evidence of a 

conviction is not admissible under this rule if 

(1) the conviction has been the subject of a 

pardon, annulment, certificate of rehabilitation, 

or other equivalent procedure based on a 

finding of the rehabilitation of the person 

convicted and that person has not been 

convicted of a subsequent crime which was 

punishable by death or imprisonment in excess 

of one year, or (2) the conviction has been the 

subject of a pardon, annulment, or other 

equivalent procedure based on a finding of 

innocence. 

 

(d) Juvenile adjudications. Evidence of 

(1) evidence that a witness other than an 

accused has been convicted of a crime shall be 

admitted, subject to Rule 403, if the crime was 

punishable by death or imprisonment in excess 

of one year under the law under which the 

witness was convicted, and evidence that an 

accused has been convicted of such a crime 

shall be admitted if the court determines that 

the probative value of admitting this evidence 

outweighs its prejudicial effect to the accused; 

and 

(2) evidence that any witness has been 

convicted of a crime shall be admitted 

regardless of the punishment, if it readily can 

be determined that establishing the elements of 

the crime required proof or admission of an act 

of dishonesty or false statement by the witness. 

(b) Time limit. 

Evidence of a conviction under this rule is not 

admissible if a period of more than ten years 

has elapsed since the date of the conviction or 

of the release of the witness from the 

confinement imposed for that conviction, 

whichever is the later date, unless the court 

determines, in the interests of justice, that the 

probative value of the conviction supported by 

specific facts and circumstances substantially 

outweighs its prejudicial effect. However, 

evidence of a conviction more than 10 years 

old as calculated herein, is not admissible 

unless the proponent gives to the adverse party 

sufficient advance written notice of intent to 

use such evidence to provide the adverse party 

with a fair opportunity to contest the use of 

such evidence. 

(c) Effect of pardon, annulment, or 

certificate of rehabilitation. 

Evidence of a conviction is not admissible 

under this rule if (1) the conviction has been 

the subject of a pardon, annulment, certificate 

of rehabilitation, or other equivalent procedure 

http://www.law.cornell.edu/rules/fre/Rule403.htm
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juvenile adjudication is generally not 

admissible under this rule. The court may, 

however, in a criminal case allow evidence of a 

juvenile adjudication of a witness other than 

the accused if conviction of the offense would 

be admissible to attack the credibility of an 

adult and the court is satisfied that admission 

in evidence is necessary for a fair 

determination of the issue of guilt or 

innocence. 

 

(e) Pendency of appeal. The pendency of an 

appeal therefrom does not render evidence of a 

conviction inadmissible. Evidence of the 

pendency of an appeal is admissible. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Rule 611. Mode and Order of Interrogation 

and Presentation 
 

(a) Control by Court; Time Limitations. The 

court shall exercise reasonable control over the 

mode and order of interrogating witnesses and 

presenting evidence so as to (1) make the 

interrogation and presentation effective for the 

ascertainment of the truth, (2) avoid needless 

consumption of time, and (3) protect witnesses 

from harassment or undue embarrassment. The 

court may impose reasonable time limits on the 

trial proceedings or portions thereof. 

 

(b) Scope of cross-examination. A witness 

based on a finding of the rehabilitation of the 

person convicted, and that person has not been 

convicted of a subsequent crime that was 

punishable by death or imprisonment in excess 

of one year, or (2) the conviction has been the 

subject of a pardon, annulment, or other 

equivalent procedure based on a finding of 

innocence. 

(d) Juvenile adjudications. 

Evidence of juvenile adjudications is generally 

not admissible under this rule. The court may, 

however, in a criminal case allow evidence of a 

juvenile adjudication of a witness other than 

the accused if conviction of the offense would 

be admissible to attack the credibility of an 

adult and the court is satisfied that admission 

in evidence is necessary for a fair 

determination of the issue of guilt or 

innocence. 

(e) Pendency of appeal. 

The pendency of an appeal therefrom does not 

render evidence of a conviction inadmissible. 

Evidence of the pendency of an appeal is 

admissible. 

 

Rule 611. Mode and Order of Interrogation 

and Presentation 

(a) Control by court. 

The court shall exercise reasonable control 

over the mode and order of interrogating 

witnesses and presenting evidence so as to (1) 

make the interrogation and presentation 

effective for the ascertainment of the truth, (2) 

avoid needless consumption of time, and (3) 

protect witnesses from harassment or undue 

embarrassment. 

(b) Scope of cross-examination. 
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may be cross-examined on any relevant matter. 

 

(c) Leading questions. Leading questions 

should not be used on the direct examination of 

a witness except as may be necessary to 

develop the witness' testimony. Ordinarily, 

leading questions should be permitted on 

cross-examination. A party may interrogate an 

unwilling, hostile or biased witness by leading 

questions. A party may call an adverse party or 

an officer, director, or managing agent of a 

public or private corporation or of a 

partnership or association which is an adverse 

party or a witness whose interests are identified 

with an adverse party and interrogate that 

person by leading questions. The witness thus 

called may be interrogated by leading 

questions on behalf of the adverse party also.  

Leading questions should not be used on the 

direct examination of a witness except as may 

be necessary to develop the witness' testimony. 

Ordinarily leading questions should be 

permitted on cross-examination. When a party 

calls a hostile witness, an adverse party, or a 

witness identified with an adverse party, 

interrogation may be by leading questions. 

 

Amended Oct. 19, 1988, effective Nov. 1, 

1988; Oct. 24, 1995, effective Dec. 1, 1995. 

 

COMMENT TO EVIDENCE RULE 611(a) 

AND (c), 2012 AMENDMENT 

     The 2012 amendment of Rule 611(a) 

conforms the rule to its federal counterpart.  It 

is not intended to diminish a trial court’s 

ability to impose reasonable time limits on trial 

proceedings, which is otherwise provided for 

by rules of procedure.  Similarly, the 2012 

amendment of Rule 611(c) conforms the rule 

to its federal counterpart and is not intended to 

change existing practice under which a witness 

called on direct examination and interrogated 

by leading questions may be interrogated by 

leading questions on behalf of the adverse 

party as well. 

Cross-examination should be limited to the 

subject matter of the direct examination and 

matters affecting the credibility of the witness. 

The court may, in the exercise of discretion, 

permit inquiry into additional matters as if on 

direct examination. 

(c) Leading questions. 

Leading questions should not be used on the 

direct examination of a witness except as may 

be necessary to develop the witness' testimony. 

Ordinarily leading questions should be 

permitted on cross-examination. When a party 

calls a hostile witness, an adverse party, or a 

witness identified with an adverse party, 

interrogation may be by leading questions. 
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COMMENT TO EVIDENCE RULE 611(a), 

1995 AMENDMENT 

Following are suggested procedures for 

effective document control: 

     (1) The trial judge should become involved 

as soon as possible, and no later than the 

pretrial conference, in controlling the number 

of documents to be used at trial. 

     (2) For purposes of trial, only one number 

should be applied to a document whenever 

referred to. 

     (3) Copies of key trial exhibits should be 

provided to the jurors for temporary viewing or 

for keeping in juror notebooks. 

     (4) Exhibits with text should and, on order 

of the court, shall be highlighted to direct 

jurors' attention to important language. Where 

important to an understanding of the document, 

that language should be explained during the 

course of trial. 

     (5) At the close of evidence in a trial 

involving numerous exhibits, the trial judge 

shall ensure that a simple and clear retrieval 

system, e.g., an index, is provided to the jurors 

to assist them in finding exhibits during 

deliberations. 

 

COMMENT TO ORIGINAL 1977 RULE 

     The last sentence of (c) changes the Arizona 

Supreme Court's holding in J. & B. Motors, 

Inc. v. Margolis, 75 Ariz. 392, 257 P.2d 588 

(1953). 

 

 

 

Rule 615. Exclusion of Witnesses 
 

At the request of a party the court shall order 

witnesses excluded so that they cannot hear the 

testimony of other witnesses, and it may make 

the order of its own motion. This rule does not 

authorize exclusion of (1) a party who is a 

natural person, or (2) an officer or employee of 

a party which is not a natural person designated 

as its representative by its attorney, or (3) a 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 

 

Rule 615. Exclusion of Witnesses 

At the request of a party the court shall order 

witnesses excluded so that they cannot hear the 

testimony of other witnesses, and it may make 

the order of its own motion. This rule does not 

authorize exclusion of (1) a party who is a 

natural person, or (2) an officer or employee of 

a party which is not a natural person designated 

as its representative by its attorney, or (3) a 

http://creditcard.westlaw.com/find/default.wl?DB=0000661&SerialNum=1953113405&FindType=Y&AP=&fn=_top&rs=WEBL10.05&pbc=4BF3FCBE&ifm=NotSet&vr=2.0&spa=AZR-1000
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person whose presence is shown by a party to 

be essential to the presentation of the party's 

cause, or (4) a victim of crime, as defined in 

Rule 39(a), Rules of Criminal Procedure, who 

wishes to be present during proceedings 

against the defendant, or a person authorized 

by statute to be present. 

 

Amended Oct. 19, 1988, effective Nov. 1, 

1988; Nov. 12, 1991, effective Dec. 31, 1991. 

 

COMMENT TO 1991 AMENDMENT 

     The 1991 amendment to Rule 615 was 

necessary in order to conform the rule to the 

victim's right to be present at criminal 

proceedings, recognized in Ariz. Const. Art. II, 

§ 2.1(A)(3). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

person whose presence is shown by a party to 

be essential to the presentation of the party's 

cause, or (4) a person authorized by statute to 

be present. 
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ARTICLE VII. OPINIONS AND EXPERT 

TESTIMONY 

Introductory Note to Original 1977 Rules: 

Problems of Opinion Testimony 

 

     The rules in this article are designed to 

avoid unnecessary restrictions concerning the 

admissibility of opinion evidence; however, as 

this note makes clear, an adverse attorney may, 

by timely objection, invoke the court's power 

to require that before admission of an opinion 

there be a showing of the traditional 

evidentiary prerequisites. Generally, it is not 

intended that evidence which would have been 

inadmissible under pre-existing law should 

now become admissible. 

     A major objective of these rules is to 

eliminate or sharply reduce the use of 

hypothetical questions. With these rules, 

hypothetical questions should seldom be 

needed and the court will be expected to 

exercise its discretion to curtail the use of 

hypothetical questions as inappropriate and 

premature jury summations. 

Ordinarily, a qualified expert witness can be 

asked whether he has an opinion on a particular 

subject and then what that opinion is. If an 

objection is made and the court determines that 

the witness should disclose the underlying 

facts or data before giving the opinion, the 

witness should identify the facts or data 

necessary to the opinion. 

     In jury trials, if there is an objection and if 

facts or data upon which opinions are to be 

based have not been admitted in evidence at 

the time the opinion is offered, the court may 

admit the opinion subject to later admission of 

the underlying facts or data; however, the court 

will be expected to exercise its discretion so as 

to prevent the admission of such opinions if 

there is any serious question concerning the 

admissibility, under Rule 703 or otherwise, of 

the underlying facts or data. 
 

 

ARTICLE VII. OPINIONS AND EXPERT 

TESTIMONY 
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704. Opinion on an Ultimate Issue 
 

Testimony in the form of an opinion or 

inference otherwise admissible is not 

objectionable because it embraces an ultimate 

issue to be decided by the trier of fact. 

 

(a) In General — Not Automatically 

Objectionable.  An opinion is not 

objectionable just because it embraces an 

ultimate issue. 

 

(b) Exception.  In a criminal case, an expert 

witness must not state an opinion about 

whether the defendant did or did not have 

a mental state or condition that 

constitutes an element of the crime 

charged or of a defense.  Those matters 

are for the trier of fact alone. 

 

 

 

Rule 706. Court Appointed Experts 

Witnesses 
 

(a) Appointment. Appointment of experts by 

the court is subject to the availability of funds 

or the agreement of the parties concerning 

compensation. The court may, on its own 

motion or on the motion of any party, enter an 

order to show cause why expert witnesses 

should not be appointed, and may request the 

parties to submit nominations. The court may 

appoint any expert witnesses agreed upon by 

the parties, and may appoint expert witnesses 

of its own selection. An expert witness shall 

not be appointed by the court unless the 

witness consents to act. A witness so appointed 

shall be informed of the witness' duties by the 

court in writing, a copy of which shall be filed 

with the clerk, or at a conference in which the 

parties shall have opportunity to participate. A 

witness so appointed shall advise the parties of 

the witness' findings, if any; the witness' 

deposition may be taken by any party, and the 

witness may be called to testify by the court or 

Rule 704.  Opinion on an Ultimate Issue 

(a) In General — Not Automatically 

Objectionable.  An opinion is not 

objectionable just because it embraces an 

ultimate issue. 

 

(b) Exception.  In a criminal case, an expert 

witness must not state an opinion about 

whether the defendant did or did not have 

a mental state or condition that 

constitutes an element of the crime 

charged or of a defense.  Those matters 

are for the trier of fact alone. 

 

 

 

 

 

Rule 706. Court Appointed Experts 

(a) Appointment. 

The court may on its own motion or on the 

motion of any party enter an order to show 

cause why expert witnesses should not be 

appointed, and may request the parties to 

submit nominations. The court may appoint 

any expert witnesses agreed upon by the 

parties, and may appoint expert witnesses of its 

own selection. An expert witness shall not be 

appointed by the court unless the witness 

consents to act. A witness so appointed shall be 

informed of the witness' duties by the court in 

writing, a copy of which shall be filed with the 

clerk, or at a conference in which the parties 

shall have opportunity to participate. A witness 

so appointed shall advise the parties of the 

witness' findings, if any; the witness' 

deposition may be taken by any party; and the 

witness may be called to testify by the court or 

any party. The witness shall be subject to 

cross-examination by each party, including a 
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any party. The witness shall be subject to 

cross-examination by each party, including a 

party calling the witness. 

 

(b) Disclosure of appointment. In the exercise 

of its discretion, the court may authorize 

disclosure to the jury of the fact that the court 

appointed the expert witness. 

 

(c) Parties' experts of own selection. Nothing 

in this rule limits the parties in calling expert 

witnesses of their own selection. 

 

(a) Appointment Process.  On a party’s 

motion or on its own, the court may order 

the parties to show cause why expert 

witnesses should not be appointed and 

may ask the parties to submit 

nominations.  The court may appoint any 

expert that the parties agree on and any of 

its own choosing.  But the court may only 

appoint someone who consents to act. 

 

 

(b) Expert’s Role.  The court must inform 

the expert of the expert’s duties.  The 

court may do so in writing and have a 

copy filed with the clerk or may do so 

orally at a conference in which the parties 

have an opportunity to participate.  The 

expert: 

 

(1) must advise the parties of any 

findings the expert makes;  

 

(2) may be deposed by any party; 

 

(3) may be called to testify by the court 

or any party; and 

 

(4) may be cross-examined by any 

party, including the party that 

called the expert. 

 

(c) Compensation.  The expert is entitled to 

a reasonable compensation, as set by the 

party calling the witness. 

(b) Compensation. 

Expert witnesses so appointed are entitled to 

reasonable compensation in whatever sum the 

court may allow. The compensation thus fixed 

is payable from funds which may be provided 

by law in criminal cases and civil actions and 

proceedings involving just compensation under 

the fifth amendment. In other civil actions and 

proceedings the compensation shall be paid by 

the parties in such proportion and at such time 

as the court directs, and thereafter charged in 

like manner as other costs. 

(c) Disclosure of appointment. 

In the exercise of its discretion, the court may 

authorize disclosure to the jury of the fact that 

the court appointed the expert witness. 

(d) Parties' experts of own selection. 

Nothing in this rule limits the parties in calling 

expert witnesses of their own selection. 
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court.  Except as otherwise provided by 

law, appointment of an expert by the 

court is subject to the availability of 

funds or the agreement of the parties 

concerning compensation. 

 

(d) Disclosing the Appointment to the 

Jury.  The court may authorize 

disclosure to the jury that the court 

appointed the expert. 

(e) Parties’ Choice of Their Own Experts.  
This rule does not limit a party in calling 

its own experts. 

 

COMMENT TO 2012 AMENDMENT 

 

     The language of subsection (c) of Rule 706 

has been amended to provide, consistent with 

Federal Rule of Evidence 706, that an expert is 

entitled to a reasonable compensation, as set by 

the court.  Additionally, the language of 

subsections (a), (b), (d), and (e) of the rule has 

been amended as part of the federal restyling of 

the Evidence Rules to make them more easily 

understood and to make style and terminology 

consistent throughout the rules.  These changes 

are intended to be stylistic only.  There is no 

intent in the restyling to change any result in 

any ruling on evidence admissibility. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Current as of October 15, 2010 

 

Rule 801. Definitions 

The following definitions apply under this 

article: 

 

(a) Statement. A “statement” is (1) an oral or 

written assertion or (2) nonverbal conduct of a 

person, if it is intended by the person as an 

assertion. 

 

(b) Declarant. A “declarant” is a person who 

makes a statement. 

 

(c) Hearsay. “Hearsay” is a statement, other 

than one made by the declarant while testifying 

at the trial or hearing, offered in evidence to 

prove the truth of the matter asserted. 

 

(d) Statements which are not hearsay. A 

statement is not hearsay if-- 

 

(1) Prior statement by witness. The declarant 

testifies at the trial or hearing and is subject to 

cross-examination concerning the statement, 

and the statement is (A) inconsistent with the 

declarant's testimony, and was given under 

penalty of perjury at a trial, hearing,or other 

proceeding, or in a deposition, or (B) 

consistent with the declarant's testimony and is 

offered to rebut an express or implied charge 

against the declarant of recent fabrication or 

improper influence or motive, or (C) one of 

identification of a person made after perceiving 

the person or  

 

(2) Admission by party-opponent. The 

statement is offered against a party and is (A) 

the party's own statement, in either an 

individual or a representative capacity, or (B) a 

statement of which the party has manifested an 

adoption or belief in its truth, or (C) a 

statement by a person authorized by the party 

to make a statement concerning the subject, or 

(D) a statement by the party's agent or servant 

concerning a matter within the scope of the 

agency or employment, made during the 

existence of the relationship, or (E) a statement 

Rule 801. Definitions 

The following definitions apply under this 

article: 

(a) Statement. 

A "statement" is (1) an oral or written assertion 

or (2) nonverbal conduct of a person, if it is 

intended by the person as an assertion. 

(b) Declarant. 

A "declarant" is a person who makes a 

statement. 

(c) Hearsay. 

"Hearsay" is a statement, other than one made 

by the declarant while testifying at the trial or 

hearing, offered in evidence to prove the truth 

of the matter asserted. 

(d) Statements which are not hearsay. 

A statement is not hearsay if-- 

(1) Prior statement by witness. The declarant 

testifies at the trial or hearing and is subject to 

cross-examination concerning the statement, 

and the statement is (A) inconsistent with the 

declarant's testimony, and was given under 

oath subject to the penalty of perjury at a trial, 

hearing, or other proceeding, or in a deposition, 

or (B) consistent with the declarant's testimony 

and is offered to rebut an express or implied 

charge against the declarant of recent 

fabrication or improper influence or motive, or 

(C) one of identification of a person made after 

perceiving the person; or 

(2)Admission by party-opponent. The 

statement is offered against a party and is 

(A) the party's own statement, in either an 
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by a coconspirator of a party during the course 

and in furtherance of the conspiracy. 

 

The contents of the statement shall be 

considered but are not alone sufficient to 

establish the declarant's authority under 

subdivision (C), the agency or employment 

relationship and scope thereof under 

subdivision (D), or the existence of the 

conspiracy and the participation therein of the 

declarant and the party against whom the 

statement is offered under subdivision (E). 

 

COMMENT TO 2012 AMENDMENT 

 

     The language of Rule 801 has been 

amended as part of the federal restyling of the 

Evidence Rules to make them more easily 

understood and to make style and terminology 

consistent throughout the rules.  These changes 

are intended to be stylistic only.  There is no 

intent to change any result in any ruling on 

evidence admissibility. 

 

COMMENT TO RULE 801(d) (1)(A), 2012 

AMENDMENT 

 

     To conform to Federal Rule of Evidence 

801(d)(1)(A), Arizona Rule of Evidence 

801(d)(1)(A) has been amended to require that 

a prior inconsistent statement be made under 

penalty of perjury in order to be considered 

non-hearsay under this rule. 

 

COMMENT TO RULE 801(d)(2), 2012 

AMENDMENT 

 

     The last sentence of this rule has been 

added to conform to Federal Rule of Evidence 

801(d)(2). 

 

 

 

 

 

individual or a representative capacity or 

(B) a statement of which the party has 

manifested an adoption or belief in its truth, or 

(C) a statement by a person authorized by the 

party to make a statement concerning the 

subject, or 

(D) a statement by the party's agent or servant 

concerning a matter within the scope of the 

agency or employment, made during the 

existence of the relationship, or 

(E) a statement by a coconspirator of a party 

during the course and in furtherance of the 

conspiracy. 

The contents of the statement shall be 

considered but are not alone sufficient to 

establish the declarant's authority under 

subdivision (C), the agency or employment 

relationship and scope thereof under 

subdivision (D), or the existence of the 

conspiracy and the participation therein of the 

declarant and the party against whom the 

statement is offered under subdivision (E). 
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Rule 803. Hearsay Exceptions; Availability 

of Declarant Immaterial 

The following are not excluded by the hearsay 

rule, even though the declarant is available as a 

witness: 

 

(1) Present sense impression. A statement 

describing or explaining an event or condition 

made while the declarant was perceiving the 

event or condition, or immediately thereafter. 

 

(2) Excited utterance. A statement relating to 

a startling event or condition made while the 

declarant was under the stress of excitement 

caused by the event or condition. 

 

(3) Then existing mental, emotional, or 

physical condition. A statement of the 

declarant's then existing state of mind, 

emotion, sensation, or physical condition (such 

as intent, plan, motive, design, mental feeling, 

pain, and bodily health), but not including a 

statement of memory or belief to prove the fact 

remembered or believed unless it relates to the 

execution, revocation, identification, or terms 

of declarant's will. 

 

(4) Statements for purposes of medical 

diagnosis or treatment. Statements made for 

purposes of medical diagnosis or treatment and 

describing medical history, or past or present 

symptoms, pain, or sensations, or the inception 

or general character of the cause or external 

source thereof insofar as reasonably pertinent 

to diagnosis or treatment. 

 

(5) Recorded recollection. A memorandum or 

record concerning a matter about which a 

witness once had knowledge but now has 

insufficient recollection to enable the witness 

to testify fully and accurately, shown to have 

been made or adopted by the witness when the 

matter was fresh in the witness' memory and to 

reflect that knowledge correctly. If admitted, 

the memorandum or record may be read into 

evidence but may not itself be received as an 

Rule 803. Hearsay Exceptions; Availability 

of Declarant Immaterial 

The following are not excluded by the hearsay 

rule, even though the declarant is available as a 

witness: 

(1) Present sense impression. A statement 

describing or explaining an event or condition 

made while the declarant was perceiving the 

event or condition, or immediately thereafter. 

(2) Excited utterance. A statement relating to 

a startling event or condition made while the 

declarant was under the stress of excitement 

caused by the event or condition. 

(3) Then existing mental, emotional, or 

physical condition. A statement of the 

declarant's then existing state of mind, 

emotion, sensation, or physical condition (such 

as intent, plan, motive, design, mental feeling, 

pain, and bodily health), but not including a 

statement of memory or belief to prove the fact 

remembered or believed unless it relates to the 

execution, revocation, identification, or terms 

of declarant's will. 

(4) Statements for purposes of medical 

diagnosis or treatment. Statements made for 

purposes of medical diagnosis or treatment and 

describing medical history, or past or present 

symptoms, pain, or sensations, or the inception 

or general character of the cause or external 

source thereof insofar as reasonably pertinent 

to diagnosis or treatment. 

(5) Recorded recollection. A memorandum or 

record concerning a matter about which a 

witness once had knowledge but now has 

insufficient recollection to enable the witness 

to testify fully and accurately, shown to have 

been made or adopted by the witness when the 

matter was fresh in the witness' memory and to 

reflect that knowledge correctly. If admitted, 

the memorandum or record may be read into 
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exhibit unless offered by an adverse party. 

 

(6) Records of regularly conducted activity. 
A memorandum, report, record, or data 

compilation, in any form, of acts, events, 

conditions, opinions, or diagnoses, if: 

 

(a) Made at or near the time of the underlying 

event,  

 

(b) by, or from information transmitted by, a 

person with first hand knowledge acquired in 

the course of a regularly conducted business 

activity,  

 

(c) made and kept entirely in the course of that 

regularly conducted business activity,  

 

(d) pursuant to a regular practice of that 

business activity; and  

 

(e) all the above are shown by the testimony of 

the custodian or other qualified witness, or by 

certification that complies with Rule 902(11).  

 

However, such evidence shall not be 

admissible if the source of information or the 

method or circumstances of preparation 

indicate a lack of trustworthiness or to the 

extent that portions thereof lack an appropriate 

foundation. 

 

The term “business” as used in this paragraph 

includes business, institution, association, 

profession, occupation, and calling of every 

kind, whether or not conducted for profit. 

 

A record of an act, event, condition, opinion, or 

diagnosis if: 

 

(A) the record was made at or near the 

time by — or from information 

transmitted by — someone with 

knowledge;  

 

(B) the record was kept in the course of 

evidence but may not itself be received as an 

exhibit unless offered by an adverse party. 

(6) Records of regularly conducted activity.  

A memorandum, report, record, or data 

compilation, in any form, of acts, events, 

conditions, opinions, or diagnoses, made at or 

near the time by, or from information 

transmitted by, a person with knowledge, if 

kept in the course of a regularly conducted 

business activity, and if it was the regular 

practice of that business activity to make the 

memorandum, report, record or data 

compilation, all as shown by the testimony of 

the custodian or other qualified witness, or by 

certification that complies with Rule 902(11), 

Rule 902(12), or a statute permitting 

certification, unless the source of information 

or the method or circumstances of preparation 

indicate lack of trustworthiness. The term 

"business" as used in this paragraph includes 

business, institution, association, profession, 

occupation, and calling of every kind, whether 

or not conducted for profit. 

(7) Absence of entry in records kept in 

accordance with the provisions of 

paragraph (6). Evidence that a matter is not 

included in the memoranda reports, records, or 

data compilations, in any form, kept in 

accordance with the provisions of paragraph 

(6), to prove the nonoccurrence or 

nonexistence of the matter, if the matter was of 

a kind of which a memorandum, report, record, 

or data compilation was regularly made and 

preserved, unless the sources of information or 

other circumstances indicate lack of 

trustworthiness. 

(8) Public records and reports. Records, 

reports, statements, or data compilations, in 

any form, of public offices or agencies, setting 

forth (A) the activities of the office or agency, 

or (B) matters observed pursuant to duty 

imposed by law as to which matters there was 

a duty to report, excluding, however, in 

http://www.law.cornell.edu/rules/fre/Rule90211.htm
http://www.law.cornell.edu/rules/fre/Rule90212.htm
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a regularly conducted activity of a 

business, organization, occupation, 

or calling, whether or not for profit; 

 

(C) making the record was a regular 

practice of that activity;  

 

(D) all these conditions are shown by 

the testimony of the custodian or 

another qualified witness, or by a 

certification that complies with 

Rule 902(11) or (12) or with a 

statute permitting certification; and 

 

(E)    neither the source of information 

nor the method or circumstances of 

preparation indicate a lack of 

trustworthiness. 

 

(7) Absence of entry in records kept in 

accordance with the provisions of 

paragraph (6). Evidence that a matter is not 

included in the memoranda, reports, records, or 

data compilations, in any form, kept in 

accordance with the provisions of paragraph 

(6), to prove the non-occurrence or non-

existence of the matter, if the matter was of a 

kind of which a memorandum, report, record, 

or data compilation was regularly made and 

preserved, unless the sources of information or 

other circumstances indicate lack of 

trustworthiness. 

 

(8) Public records and reports. Unless the 

sources of information or other circumstances 

indicate lack of trustworthiness, records, 

reports, statements, or data compilations, in 

any form, of public offices or agencies, setting 

forth (A) the activities of the office or agency, 

or (B) matters observed pursuant to duty 

imposed by law as to which matters there was 

a duty to report, excluding, however, in 

criminal cases matters observed by police 

officers and other law enforcement personnel, 

or (C) in civil actions and proceedings and 

against the Government in criminal cases, 

criminal cases matters observed by police 

officers and other law enforcement personnel, 

or (C) in civil actions and proceedings and 

against the Government in criminal cases, 

factual findings resulting from an investigation 

made pursuant to authority granted by law, 

unless the sources of information or other 

circumstances indicate lack of trustworthiness. 

(9) Records of vital statistics. Records or data 

compilations, in any form, of births, fetal 

deaths, deaths, or marriages, if the report 

thereof was made to a public office pursuant to 

requirements of law. 

(10) Absence of public record or entry. To 

prove the absence of a record, report, 

statement, or data compilation, in any form, or 

the nonoccurrence or nonexistence of a matter 

of which a record, report, statement, or data 

compilation, in any form, was regularly made 

and preserved by a public office or agency, 

evidence in the form of a certification in 

accordance with rule 902, or testimony, that 

diligent search failed to disclose the record, 

report, statement, or data compilation, or entry. 

(11) Records of religious organizations. 

Statements of births, marriages, divorces, 

deaths, legitimacy, ancestry, relationship by 

blood or marriage, or other similar facts of 

personal or family history, contained in a 

regularly kept record of a religious 

organization. 

(12) Marriage, baptismal, and similar 

certificates. Statements of fact contained in a 

certificate that the maker performed a marriage 

or other ceremony or administered a 

sacrament, made by a clergyman, public 

official, or other person authorized by the rules 

or practices of a religious organization or by 

law to perform the act certified, and purporting 

to have been issued at the time of the act or 

within a reasonable time thereafter. 

http://www.law.cornell.edu/rules/fre/Rule902.htm
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factual findings resulting from an investigation 

made pursuant to authority granted by law. 

 

A record or statement of a public office if: 

 

(A) it sets out: 

 

      (i) the office’s activities; 

 

      (ii) a matter observed while 

under a legal duty to report, but not 

including, in a criminal case, a 

matter observed by law-enforcement 

personnel; or 

 

      (iii) in a civil case or against the 

government in a criminal case, 

factual findings from a legally 

authorized investigation; and 

 

(B) neither the source of 

information nor other circumstances 

indicate a lack of trustworthiness. 

 

(9) Records of vital statistics. Records or data 

compilations, in any form, of births, fetal 

deaths, deaths, or marriages, if the report 

thereof was made to a public office pursuant to 

requirements of law. 

 

(10) Absence of public record or entry. To 

prove the absence of a record, report, 

statement, or data compilation, in any form, or 

the non-occurrence or non-existence of a 

matter of which a record, report, statement, or 

data compilation, in any form, was regularly 

made and preserved by a public office or 

agency, evidence in the form of a certification 

in accordance with Rule 902, or testimony, that 

diligent search failed to disclose the record, 

report, statement, or data compilation, or entry. 

 

(11) Records of religious organizations. 
Statements of births, marriages, divorces, 

deaths, legitimacy, ancestry, relationship by 

blood or marriage, or other similar facts of 

(13) Family records. Statements of fact 

concerning personal or family history 

contained in family Bibles, genealogies, charts, 

engravings on rings, inscriptions on family 

portraits, engravings on urns, crypts, or 

tombstones, or the like. 

(14) Records of documents affecting an 

interest in property. The record of a 

document purporting to establish or affect an 

interest in property, as proof of the content of 

the original recorded document and its 

execution and delivery by each person by 

whom it purports to have been executed, if the 

record is a record of a public office and an 

applicable statute authorizes the recording of 

documents of that kind in that office. 

(15) Statements in documents affecting an 

interest in property. A statement contained in 

a document purporting to establish or affect an 

interest in property if the matter stated was 

relevant to the purpose of the document, unless 

dealings with the property since the document 

was made have been inconsistent with the truth 

of the statement or the purport of the 

document. 

(16) Statements in ancient documents. 

Statements in a document in existence twenty 

years or more the authenticity of which is 

established. 

(17) Market reports, commercial 

publications. Market quotations, tabulations, 

lists, directories, or other published 

compilations, generally used and relied upon 

by the public or by persons in particular 

occupations. 

(18) Learned treatises. To the extent called to 

the attention of an expert witness upon cross-

examination or relied upon by the expert 

witness in direct examination, statements 

contained in published treatises, periodicals, or 

pamphlets on a subject of history, medicine, or 

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.03&fn=_top&sv=Split&docname=AZSTREVR902&tc=-1&pbc=9A5A84FA&ordoc=6315108&findtype=L&db=1003574&vr=2.0&rp=%2ffind%2fdefault.wl&mt=4
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personal or family history, contained in a 

regularly kept record of a religious 

organization. 

 

(12) Marriage, baptismal, and similar 

certificates. Statements of fact contained in a 

certificate that the maker performed a marriage 

or other ceremony or administered a 

sacrament, made by a clergyman, public 

official, or other person authorized by the rules 

or practices of a religious organization or by 

law to perform the act certified, and purporting 

to have been issued at the time of the act or 

within a reasonable time thereafter. 

 

(13) Family records. Statements of fact 

concerning personal or family history 

contained in family Bibles, genealogies, charts, 

engravings on rings, inscriptions on family 

portraits, engravings on urns, crypts, or 

tombstones, or the like. 

 

(14) Records of documents affecting an 

interest in property. The record of a 

document purporting to establish or affect an 

interest in property, as proof of the content of 

the original recorded document and its 

execution and delivery by each person by 

whom it purports to have been executed, if the 

record is a record of a public office and an 

applicable statute authorizes the recording of 

documents of that kind in that office. 

 

(15) Statements in documents affecting an 

interest in property. A statement contained in 

a document purporting to establish or affect an 

interest in property if the matter stated was 

relevant to the purpose of the document, unless 

dealings with the property since the document 

was made have been inconsistent with the truth 

of the statement or the purport of the 

document. 

 

(16) Statements in ancient documents. 
Statements in a document in existence twenty 

years or more the authenticity of which is 

other science or art, established as a reliable 

authority by the testimony or admission of the 

witness or by other expert testimony or by 

judicial notice. If admitted, the statements may 

be read into evidence but may not be received 

as exhibits. 

(19) Reputation concerning personal or 

family history. Reputation among members of 

a person's family by blood, adoption, or 

marriage, or among a person's associates, or in 

the community, concerning a person's birth, 

adoption, marriage, divorce, death, legitimacy, 

relationship by blood, adoption, or marriage, 

ancestry, or other similar fact of personal or 

family history. 

(20) Reputation concerning boundaries or 

general history. Reputation in a community, 

arising before the controversy, as to boundaries 

of or customs affecting lands in the 

community, and reputation as to events of 

general history important to the community or 

State or nation in which located. 

(21) Reputation as to character. Reputation 

of a person's character among associates or in 

the community. 

(22) Judgment of previous conviction. 

Evidence of a final judgment, entered after a 

trial or upon a plea of guilty (but not upon a 

plea of nolo contendere), adjudging a person 

guilty of a crime punishable by death or 

imprisonment in excess of one year, to prove 

any fact essential to sustain the judgment, but 

not including, when offered by the 

Government in a criminal prosecution for 

purposes other than impeachment, judgments 

against persons other than the accused. The 

pendency of an appeal may be shown but does 

not affect admissibility. 

(23) Judgment as to personal, family or 

general history, or boundaries. Judgments as 

proof of matters of personal, family or general 
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established. 

 

(17) Market reports, commercial 

publications. Market quotations, tabulations, 

lists, directories, or other published 

compilations, generally used and relied upon 

by the public or by persons in particular 

occupations. 

 

(18) Learned treatises. To the extent called to 

the attention of an expert witness upon cross-

examination or relied upon by the expert 

witness in direct examination, statements 

contained in published treatises, periodicals, or 

pamphlets on a subject of history, medicine, or 

other science or art, established as a reliable 

authority by the testimony or admission of the 

witness or by other expert testimony or by 

judicial notice. If admitted, the statements may 

be read into evidence but may not be received 

as exhibits. 

 

(19) Reputation concerning personal or 

family history. Reputation among members of 

a person's family by blood, adoption, or 

marriage, or among a person's associates, or in 

the community, concerning a person's birth, 

adoption, marriage, divorce, death, legitimacy, 

relationship by blood, adoption, or marriage, 

ancestry, or other similar fact of personal or 

family history. 

 

(20) Reputation concerning boundaries or 

general history. Reputation in a community, 

arising before the controversy, as to boundaries 

of or customs affecting lands in the 

community, and reputation as to events of 

general history important to the community or 

State or nation in which located. 

 

(21) Reputation as to character. Reputation 

of a person's character among associates or in 

the community. 

 

(22) Judgment of previous conviction. 
Evidence of a final judgment, entered after a 

history, or boundaries, essential to the 

judgment, if the same would be provable by 

evidence of reputation. 

(24) [Other exceptions.][Transferred to Rule 

807] 
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trial or upon a plea of guilty (but not upon a 

plea of nolo contendere or no contest), 

adjudging a person guilty of a crime 

punishable by death or imprisonment in excess 

of one year, to prove any fact essential to 

sustain the judgment, but not including, when 

offered by the Government in a criminal 

prosecution for purposes other than 

impeachment, judgments against persons other 

than the accused. The pendency of an appeal 

may be shown but does not affect 

admissibility. 

 

(23) Judgment as to personal, family or 

general history or boundaries. Judgments as 

proof of matters of personal, family or general 

history, or boundaries, essential to the 

judgment, if the same would be provable by 

evidence of reputation. 

 

(24) [Transferred to Rule 807]  Other 

exceptions. A statement not specifically 

covered by any of the foregoing exceptions but 

having equivalent circumstantial guarantees of 

trustworthiness, if the court determines that (A) 

the statement is offered as evidence of a 

material fact; (B) the statement is more 

probative on the point for which it is offered 

than any other evidence which the proponent 

can procure through reasonable efforts; and (C) 

the general purposes of these rules and the 

interests of justice will best be served by 

admission of the statement into evidence. 

However, a statement may not be admitted 

under this exception unless the proponent of it 

makes known to the adverse party sufficiently 

in advance of the trial or hearing to provide the 

adverse party with a fair opportunity to prepare 

to meet it, the proponent's intention to offer the 

statement and the particulars of it, including 

the name and address of the declarant. 

 

(25) Former testimony (non-criminal action 

or proceeding). Except in a criminal action or 

proceeding, testimony given as a witness at 

another hearing of the same or different 
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proceeding, or in a deposition taken in 

compliance with law in the course of the same 

or another proceeding, if the party against 

whom the testimony is now offered, or a 

predecessor in interest, had an opportunity and 

similar motive to develop the testimony by 

direct, cross, or redirect examination. 

 

COMMENT TO 2012 AMENDMENT 

 

     The language of Rule 803 has been 

amended as part of the federal restyling of the 

Evidence Rules to make them more easily 

understood and to make style and terminology 

consistent throughout the rules.  These changes 

are intended to be stylistic only.  There is no 

intent to change any result in any ruling on 

evidence admissibility. 

 

COMMENT TO RULE 803(6)(a), 2012 

AMENDMENT 

 

     To conform to Federal Rule of Evidence 

803(6)(a), the language “first hand knowledge” 

has been changed to “knowledge.” The new 

language is not intended to change the 

requirement that the record be made by—or 

from information transmitted by—someone 

with personal or first hand knowledge. 

 

COMMENT TO RULE 803(24), 2012 

AMENDMENT 

 

     To conform to Federal Rules of Evidence 

803(24) and 807, Arizona Rule of Evidence 

803(24) has been deleted and transferred to 

Rule 807. 

 

COMMENT TO RULE 803(25), 2012 

AMENDMENT 

 

     Arizona Rule of Evidence 803(25), which 

has no counterpart in the Federal Rules of 

Evidence, has been deleted as unnecessary in 

light of the 2012 amendment of Rule 

801(d)(1)(A). 
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Rule 804. Hearsay Exceptions; Declarant 

Unavailable 

(a) Definition of unavailability. 
“Unavailability as a witness” includes 

situations in which the declarant-- 

 

(1) is exempted by ruling of the court on the 

ground of privilege from testifying concerning 

the subject matter of the declarant's statement; 

or  

 

(2) persists in refusing to testify concerning the 

subject matter of the declarant's statement 

despite an order of the court to do so; or  

 

(3) testifies to a lack of memory of the subject 

matter of the declarant's statement; or  

 

(4) is unable to be present or to testify at the 

hearing because of death or then existing 

physical or mental illness or infirmity; or  

 

(5) is absent from the hearing and the 

proponent of a statement has been unable to 

procure the declarant's attendance (or in the 

case of a hearsay exception under subdivision 

(b)(2), (3), or (4), the declarant's attendance or 

testimony) by process or other reasonable 

means.  

 

A declarant is not unavailable as a witness if 

exemption, refusal, claim of lack of memory, 

inability, or absence is due to the procurement 

or wrongdoing of the proponent of a statement 

for the purpose of preventing the witness from 

attending or testifying. 

 

(b) Hearsay exceptions. The following are not 

excluded by the hearsay rule if the declarant is 

unavailable as a witness: 

(1) Former testimony (criminal action or 

proceeding). Former testimony in criminal 

actions or proceedings as provided in Rule 

19.3(c), Rules of Criminal Procedure.   

 

Rule 804. Hearsay Exceptions; Declarant 

Unavailable 

(a) Definition of unavailability. 

"Unavailability as a witness" includes 

situations in which the declarant-- 

(1) is exempted by ruling of the court on the 

ground of privilege from testifying concerning 

the subject matter of the declarant's statement; 

or 

(2) persists in refusing to testify concerning the 

subject matter of the declarant's statement 

despite an order of the court to do so; or 

(3) testifies to a lack of memory of the subject 

matter of the declarant's statement; or 

(4) is unable to be present or to testify at the 

hearing because of death or then existing 

physical or mental illness or infirmity; or 

(5) is absent from the hearing and the 

proponent of a statement has been unable to 

procure the declarant's attendance (or in the 

case of a hearsay exception under subdivision 

(b)(2), (3), or (4), the declarant's attendance or 

testimony) by process or other reasonable 

means. 

A declarant is not unavailable as a witness if 

exemption, refusal, claim of lack of memory, 

inability, or absence is due to the procurement 

or wrongdoing of the proponent of a statement 

for the purpose of preventing the witness from 

attending or testifying. 

(b) Hearsay exceptions. 

The following are not excluded by the hearsay 

rule if the declarant is unavailable as a witness: 

(1) Former testimony. Testimony given as a 
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Testimony given as a witness at another 

hearing of the same or a different proceeding, 

or in a deposition taken in compliance with law 

in the course of the same or another 

proceeding, if the party against whom the 

testimony is now offered, or, in a civil action 

or proceeding, a predecessor in interest, had an 

opportunity and similar motive to develop the 

testimony by direct, cross, or redirect 

examination. 

(2) Statement under belief of impending death. 

In a prosecution for homicide or in a civil 

action or proceeding, a statement made by a 

declarant while believing that the declarant's 

death was imminent, concerning the cause or 

circumstances of what the declarant believed to 

be the declarant's impending death.  

 

(3) Statement against interest. A statement 

which was at the time of its making so far 

contrary to the declarant's pecuniary or 

proprietary interest, or so far tended to subject 

the declarant to civil or criminal liability, or to 

render invalid a claim by the declarant against 

another, that a reasonable person in the 

declarant's position would not have made the 

statement unless believing it to be true. A 

statement tending to expose the declarant to 

criminal liability and offered to exculpate the 

accused is not admissible unless corroborating 

circumstances clearly indicate the 

trustworthiness of the statement.  

 

A statement that: 

     (A) a reasonable person in the declarant’s 

position would have made only if the person 

believed it to be true because, when made, it 

was so contrary to the declarant’s proprietary 

or pecuniary interest or had so great a tendency 

to invalidate the declarant’s claim against 

someone else or to expose the declarant to civil 

or criminal liability; and 

     (B) is supported by corroborating 

circumstances that clearly indicate its 

trustworthiness, if it is offered in a criminal 

witness at another hearing of the same or a 

different proceeding, or in a deposition taken in 

compliance with law in the course of the same 

or another proceeding, if the party against 

whom the testimony is now offered, or, in a 

civil action or proceeding, a predecessor in 

interest, had an opportunity and similar motive 

to develop the testimony by direct, cross, or 

redirect examination. 

(2) Statement under belief of impending 

death. In a prosecution for homicide or in a 

civil action or proceeding, a statement made by 

a declarant while believing that the declarant's 

death was imminent, concerning the cause or 

circumstances of what the declarant believed to 

be impending death. 

(3) Statement against interest. A statement 

which was at the time of its making so far 

contrary to the declarant's pecuniary or 

proprietary interest, or so far tended to subject 

the declarant to civil or criminal liability, or to 

render invalid a claim by the declarant against 

another, that a reasonable person in the 

declarant's position would not have made the 

statement unless believing it to be true. A 

statement tending to expose the declarant to 

criminal liability and offered to exculpate the 

accused is not admissible unless corroborating 

circumstances clearly indicate the 

trustworthiness of the statement. 

(4) Statement of personal or family history. 

(A) A statement concerning the declarant's 

own birth, adoption, marriage, divorce, 

legitimacy, relationship by blood, adoption, or 

marriage, ancestry, or other similar fact of 

personal or family history, even though 

declarant had no means of acquiring personal 

knowledge of the matter stated; or (B) a 

statement concerning the foregoing matters, 

and death also, of another person, if the 

declarant was related to the other by blood, 

adoption, or marriage or was so intimately 

associated with the other's family as to be 
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case as one that tends to expose the declarant 

to criminal liability. 

 

(4) Statement of personal or family history. (A) 

A statement concerning the declarant's own 

birth, adoption, marriage, divorce, legitimacy, 

relationship by blood, adoption, or marriage, 

ancestry, or other similar fact of personal or 

family history, even though declarant had no 

means of acquiring personal knowledge of the 

matter stated; or (B) a statement concerning the 

foregoing matters, and death also, of another 

person, if the declarant was related to the other 

by blood, adoption, or marriage or was so 

intimately associated with the other's family as 

to be likely to have accurate information 

concerning the matter declared.  

 

(5) [Reserved]  

 

(6) Forfeiture by Wrongdoing. A statement 

offered against a party that has engaged or 

acquiesced in wrongdoing that was intended to, 

and did, procure the unavailability of the 

declarant as a witness.  

 

(7) [Transferred to Rule 807]  Other 

exceptions. A statement not specifically 

covered by any of the foregoing exceptions but 

having equivalent circumstantial guarantees of 

trustworthiness, if the court determines that (A) 

the statement is offered as evidence of a 

material fact; (B) the statement is more 

probative on the point for which it is offered 

than any other evidence which the proponent 

can procure through reasonable efforts, and (C) 

the general purposes of these rules and the 

interests of justice will best be served by 

admission of the statement into evidence. 

However, a statement may not be admitted 

under this exception unless the proponent of it 

makes known to the adverse party sufficiently 

in advance of the trial or hearing to provide the 

adverse party with a fair opportunity to prepare 

to meet it, the proponent's intention to offer the 

statement and the particulars of it, including 

likely to have accurate information concerning 

the matter declared. 

(5) [Transferred to Rule 807] 

(6) Forfeiture by wrongdoing. A statement 

offered against a party that has engaged or 

acquiesced in wrongdoing that was intended to, 

and did, procure the unavailability of the 

declarant as a witness. 
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the name and address of the declarant. 

 

COMMENT TO 2012 AMENDMENT 

 

     The language of Rule 804 has been 

amended as part of the federal restyling of the 

Evidence Rules to make them more easily 

understood and to make style and terminology 

consistent throughout the rules.  These changes 

are intended to be stylistic only.  There is no 

intent to change any result in any ruling on 

evidence admissibility. 

 

COMMENT TO RULE 804(b)(3), 2012 

AMENDMENT 

 

     Arizona Rule of Evidence 804(b)(3) has 

been amended to conform to Federal Rule of 

Evidence 804(b)(3), as amended effective 

December 1, 2010. 

 

COMMENT TO RULE 804(7), 2012 

AMENDMENT 

 

     To conform to Federal Rules of Evidence 

804(5) and 807, Arizona Rule of Evidence 

804(7) has been deleted and transferred to Rule 

807. 

 

 

Rule 807.  Residual Exception 
 

(a) In General.  Under the following 

circumstances, a hearsay statement is not 

excluded by the rule against hearsay even 

if the statement is not specifically 

covered by a hearsay exception in Rule 

803 or 804: 

 

(1) the statement has equivalent 

circumstantial guarantees of 

trustworthiness; 

 

(2) it is offered as evidence of a 

material fact; 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Rule 807. Residual Exception 

A statement not specifically covered by Rule 

803 or 804 but having equivalent 

circumstantial guarantees of trustworthiness, is 

not excluded by the hearsay rule, if the court 

determines that (A) the statement is offered as 

evidence of a material fact; (B) the statement is 

more probative on the point for which it is 

offered than any other evidence which the 

proponent can procure through reasonable 

efforts; and (C) the general purposes of these 

rules and the interests of justice will best be 

served by admission of the statement into 

evidence. However, a statement may not be 

admitted under this exception unless the 

proponent of it makes known to the adverse 

http://www.law.cornell.edu/rules/fre/Rule803.htm
http://www.law.cornell.edu/rules/fre/Rule803.htm
http://www.law.cornell.edu/rules/fre/Rule804.htm
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(3) it is more probative on the point for 

which it is offered than any other 

evidence that the proponent can 

obtain through reasonable efforts; 

and  

 

(4) admitting it will best serve the 

purposes of these rules and the 

interests of justice. 

 

(b) Notice.  The statement is admissible only 

if, before the trial or hearing, the 

proponent gives an adverse party 

reasonable notice of the intent to offer the 

statement and its particulars, including 

the declarant’s name and address, so that 

the party has a fair opportunity to meet it. 

 

COMMENT TO 2012 AMENDMENT 

 

     Arizona Rule of Evidence 807 has been 

adopted to conform to Federal Rule of 

Evidence 807, as restyled. 

 

 

 

 

 

 

 

 

 

 

 

 

 

party sufficiently in advance of the trial or 

hearing to provide the adverse party with a fair 

opportunity to prepare to meet it, the 

proponent's intention to offer the statement and 

the particulars of it, including the name and 

address of the declarant.  
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Rule 1101. Applicability of Rules 

(a) Courts and magistrates. These rules apply 

to all courts of the State and to magistrates, and 

court commissioners and justices of the peace, 

masters and referees in actions, cases, and 

proceedings and to the extent hereinafter set 

forth. The terms “judge” and “court” in these 

rules include magistrates, court commissioners 

and justices of the peace. 

 

(b) Proceedings generally. These rules apply 

generally to civil actions and proceedings, to 

contempt proceedings except those in which 

the court may act summarily, and to criminal 

cases and proceedings except as otherwise 

provided in the Arizona Rules of Criminal 

Procedure. 

 

(c) Rule of privilege. The rule with respect to 

privileges applies at all stages of all actions, 

cases, and proceedings. 

 

(d) Rules inapplicable Exceptions. The rules 

(other than with respect to privileges) do not 

apply to proceedings before grand juries.  

These rules—except those on privilege—do 

not apply to grand jury proceedings. 

 

COMMENT TO 2012 AMENDMENT 

 

     The language of Rule 1101 has been 

amended as part of the federal restyling of the 

Evidence Rules to make them more easily 

understood and to make style and terminology 

consistent throughout the rules.  These changes 

are intended to be stylistic only.  There is no 

intent to change any result in any ruling on 

evidence admissibility. 

 

 

 

 

 

 

 

 

Rule 1101. Applicability of Rules 

(a) Courts and judges. 

These rules apply to the United States district 

courts, the District Court of Guam, the District 

Court of the Virgin Islands, the Disrict Court 

for the Northern Mariana Islands, the United 

States courts of appeals, the United States 

Claims Court, and to the United States 

bankruptcy judges and United States 

magistrate judges, in the actions, cases, and 

proceedings and to the extent hereinafter set 

forth. The terms "judge" and "court" in these 

rules include United States bankruptcy judges 

and United States magistrate judges. 

(b) Proceedings generally. 

These rules apply generally to civil actions and 

proceedings, including admiralty and maritime 

cases, to criminal cases and proceedings, to 

contempt proceedings except those in which 

the court may act summarily, and to 

proceedings and cases under title 11, United 

States Code. 

(c) Rule of privilege. 

The rule with respect to privileges applies at all 

stages of all actions, cases, and proceedings. 

(d) Rules inapplicable. 

The rules (other than with respect to privileges) 

do not apply in the following situations: 

(1) Preliminary questions of fact. The 

determination of questions of fact preliminary 

to admissibility of evidence when the issue is 

to be determined by the court under rule 104. 

(2) Grand jury. Proceedings before grand 

juries. 

(3) Miscellaneous proceedings. Proceedings 

http://www.law.cornell.edu/rules/fre/Rule104.htm
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for extradition or rendition; preliminary 

examinations in criminal cases; sentencing, or 

granting or revoking probation; issuance of 

warrants for arrest, criminal summonses, and 

search warrants; and proceedings with respect 

to release on bail or otherwise. 

(e) Rules applicable in part. 

In the following proceedings these rules apply 

to the extent that matters of evidence are not 

provided for in the statutes which govern 

procedure therein or in other rules prescribed 

by the Supreme Court pursuant to statutory 

authority: the trial of misdemeanors and other 

petty offenses before United States magistrate 

judge; review of agency actions when the facts 

are subject to trail de novo under section 

706(2)(F) of title 5, United States Code; review 

of orders of the Secretary of Agriculture under 

section 2 of the Act entitled "An Act to 

authorize association of producers of 

agricultural products" approved February 18, 

1922 (7 U.S.C. 292), and under section 6 and 

7(c) of the Perishable Agricultural 

Commodities Act, 1930 (7 U.S.C. 499f, 

499g(c)); naturalization and revocation of 

naturalization under sections 310 - 318 of the 

Immigration and Nationality Act (8 U.S.C. 

1421 - 1429); prize proceedings in admiralty 

under sections 7651 - 7681 of title 10, United 

States Code; review of orders of the Secretary 

of the Interior under section 2 of the Act 

entitled "An Act authorizing associations of 

producers of aquatic products" approved June 

25, 1934 (15 U.S.C. 522); review of orders of 

petroleum control boards under section 5 of the 

Act entitled  "An act to regulate interstate and 

foreign commerce in petroleum and its 

products by prohibiting the shipment in such 

commerce of petroleum and its products 

produced in violation of State law, and for 

other purposes", approved February 22, 1935 

(15 U.S.C. 715d); actions for fines, penalties, 

or forfeitures under part V of title IV of the 

Tariff Act of 1930 (19 U.S.C. 1581 - 1624), or 
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Rule 1102. Amendments 

Deleted. 

These rules may be amended as provided in 

Rule 28, Rules of the Supreme Court. 

 

COMMENT TO 2012 AMENDMENT 

 

     Arizona Rule of Evidence 1102 has been 

added to conform to Federal Rule of Evidence 

1102, as restyled. 

under the Anti-Smuggling Act (19 U.S.C. 1701 

- 1711); criminal libel for condemnation, 

exclusion of imports, or other proceedings 

under the Federal Food, Drug, and Cosmetic 

Act (21 U.S.C. 301 - 392); disputes between 

seamen under sections 4079, 4080, and 4081 of 

the Revised Statutes (22 U.S.C. 256 - 258); 

habeas corpus under sections 2241 - 2254 of 

title 28, United States Code; motions to vacate, 

set aside or correct sentence under section 

2255 of title 28, United States Code; actions 

for penalties for refusal to transport destitute 

seamen under section 4578 of the Revised 

Statutes (46 U.S.C. 679); actions against the 

United States under the Act entitled "An Act 

authorizing suits against the United States in 

admiralty for damage caused by and salvage 

service rendered to public vessels belonging to 

the United States, and for other purposes", 

approved March 3, 1925 (46 U.S.C. 781 - 790), 

as implemented by section 7730 of title 10, 

United States Code. 

 

Rule 1102. Amendments 

Amendments to the Federal Rules of Evidence 

may be made as provided in section 2072 of 

title 28 of the United States Code. 

 


